Jyrimmangrisngvesmaamainases: nsaifn¥INIANAIDY

ANBUYHAYUDINAFINNAIAUAIINN

LEGAL PROBLEMS OF ADMINISTRATIVE ORDER: A CASE
STUDY OF PROTECTION OF HUMAN RIGHTS FROM

ALIEN DETENTION ORDER
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ABSTRACT

This article is part of a research on the legal problems of administrative order: a case study
of protection of human rights from alien detention order. Its objective is to study the legal measures
for protecting human rights in relation to the administrative detention of alien, comparing them
with those in the Kingdom of Thailand, and finding appropriate solutions to the issues arising from
such orders. The basis for these detention orders is the Immigration Act of 1979, which has led to
practical problems regarding the duration, location, and alternative options to detention that are

currently insufficient and may infringe upon human rights principles. The study reveals that the



Immigration Act of 1979 grants the power of detention without specifying a time limit, and
Supreme Court Judgment No. 2379/2542 confirms this authority. However, the final remark in the
judgment suggests a willingness to address this legal issue, although no amendments have been
made to the duration aspect up to the present. Regarding the location of detention, Supreme Court
Judgment No. 1181/2564 ruled that police station cells are not appropriate facilities. However,
according to Order No. 89/2562 of the Immigration Bureau, if there are no appropriate detention
cells at the immigration checkpoint, aliens should be taken to a police station. Furthermore, there
are no alternative options provided in the law to replace detention, except for seafarers who can
provide a guarantee without posting bail. Additionally, the Immigration Act of 1979 only offers
one alternative measure to detention, which is the execution of a bond agreement. However, this
measure is implemented after the detention order is issued, and in some cases, alien who have been
temporarily released in criminal cases are re-detained, resulting in a duplication of restrictions on
their freedom. By comparing the laws of Canada, Belgium, and Malaysia, it is evident that these
three countries have various alternative measures to detention, such as reviewing detention orders
at regular intervals until release, allowing individuals to reside in communities with reporting
requirements, providing state-funded bonds without requiring collateral, allowing residence in open
detention centers with specified entry and exit times, managing cases individually, exempting
detained children and placing them in temporary shelters, and so on. Therefore, it is necessary to
make further amendments to Article 54, Paragraph 3, of the Immigration Act of 1979 to allow
individuals to file a petition with the court for detention at regular intervals, with a maximum
cumulative detention period of 90 days. Moreover, a definition of suitable detention facilities
should be specified in Article 4 to exclude police station cells or similar locations. Additionally, a
new Chapter 6/1 should be added to introduce alternative measures to detention, incorporating the
Guidelines on the Applicable Criteria and Standards Relating to the Detention of Asylum-seekers
and Alternatives to Detention, including the Community Assessment and Placement (CAP) model.
This chapter should also outline conditions for terminating the measures and provide additional
amendments empowering a committee to assess individuals' detention and propose
recommendations to the Parliament, like the approach adopted in Malaysia. This would enable the

committee to have the authority to inspect, monitor, and evaluate alternative measures to detention



and make determinations regarding the effectiveness of the measures, as well as prescribe further

measurcs.
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